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Section 1: Introduction and Background

On July 29, 2008, the IRS issued final regulation updating Section 1.42-10 (Utility Allowances). The final regulation expands the methods available for calculating utility allowances. These options include: 

· A housing finance agency determined allowance based either on resident consumption or other data 

· HUD Utility Schedule Model 

· Energy Use Model calculated by a properly licensed engineer or qualified professional.  

These additional utility allowance methods are included in the final regulation in addition to the previously allowable methods, including the use of a Rural Development (Rural Housing Services) or HUD (U.S. Department of Housing and Urban Development allowance (applicable based upon project financing), the local Public Housing Authority (PHA) allowance, or an allowance based on utility company estimates.  

The Ohio Housing Finance Agency will accept the following utility methods:

1. Allowances for buildings assisted by the Rural Housing Service (RHS) or with Rural Housing Assisted Tenants
2. Utility allowances for buildings regulated by HUD
3. Allowances for tenants receiving HUD Rental Assistance
4. PHA Allowance
5. HUD Utility Schedule Model
6. Utility Company Estimates
7. OHFA Consumption Utility Allowance (consumption-based model). A consumption-based allowance enables the owner, with assistance from OHFA, to accurately determine a utility allowance based on residents’ actual usage.
Please note: The energy consumption model will not be accepted as OHFA believes this model will require additional owner due diligence, the hiring of consultants, and incurring other costs. 

Use of the Consumption Utility Allowance or HUD Utility Schedule Model is not mandatory. The owner can select an allowance that provides the greatest benefit to a project or a portfolio of projects. OHFA will allow owners to use a combination of the following: Consumption Utility Allowance, the HUD Utility Schedule Model and/or the local Public Housing Authority (PHA) Utility Allowance Schedule. For example, a project currently using a PHA allowance could use the HUD Utility Schedule Model for gas and a utility company estimate for electricity. Use of a consumption-based allowance will be on a project or portfolio basis and is intended as an alternative to the current allowance, if the project is eligible to implement an alternative.  Importantly, a portfolio approach must contain projects that are located in the same county, have the same General Partner, and same type of housing stock. Be advised OHFA may deny a portfolio request if the sample size fails to contain similar type properties. 

If OHFA grants approval of the consumption-based allowance, the approved utility allowance will be effective for one calendar year.  The owner is responsible for submitting a new request (as described below) 90 days before the expiration of the utility allowance in effect. Be advised that the local PHA Utility Allowance Schedule can change during the course of one-year. For projects using only PHA allowances, and the local PHA allowance changes within the year of the current OHFA approved allowance, the PHA amount must also be changed and used to calculate gross rents. For projects that have an OHFA approved utility allowance, the allowance is effective for one calendar year.   
____________________________________________________________

Section 2: Projects Excluded From Submitting a Utility Allowance Request

Properties meeting any of the following conditions are excluded from submitting a utility allowance request. 
1. The property has an outstanding Uncorrected IRS Form 8823(s). Until such time as compliance deficiencies are remedied and amended IRS Form 8823(s) is issued, the property must continue using the PHA or other required utility allowance. 

2. Owner is not able to provide twelve months of continuous utility usage data for projects. If it is not possible to submit a sample size that has continuous occupancy due to high vacancies or other circumstances, owner must contact OHFA for approval to use a sample size without continuous occupancy. 

3. The property is HUD-regulated or receiving RHS assistance. These properties must continue using the required utility allowance as defined in IRS Section 1-42.10.
4. The property is in extended use. However, owners must continue to comply with IRS Section 1.42-10 throughout the entire extended use period. 

Section 3:  Newly Constructed Projects

High PHA utility allowances are becoming an increasing problem for newly constructed properties and acquisition/rehab properties that have not reached the end of their first year of credit. Due to the age of PHA housing stock, their utility allowances are not always able to account for the energy efficiency of new construction materials and can negatively impact underwriting costs and financing. OHFA will now consider utility allowance requests for newly constructed properties and acquisition/rehab properties that have not reached the end of their first year of credit.  Newly constructed properties may calculate an annual utility allowance under the following conditions (see Section 6 D for further information). An Energy Use Model calculated by a properly licensed engineer or qualified professional will not be accepted.   
1. The request is project basis only. Portfolio requests will not be considered for approval of a utility allowance. 

2. Owner may use consumption data for a 12 month period of units of similar size and construction (including comparable building materials) in the same utility company service area in which the project is located. Units of similar size can be no more or less than 100 square feet of units that are located in the subject property. 

3. A utility allowance request must be submitted to OHFA Program Compliance by the date on which the final tax credit applications are due. This will allow OHFA’s Planning, Preservation and Development to timely complete the final underwrite should the owner be awarded a tax credit allocation(s)

4. Owners must follow the submission requirements as outlined in OFHA’s Utility Allowance Policy

5. Owners must submit a new utility allowance request at least 90 days prior to the expiration of an approved allowance 
Section 4: Acquisition/Rehab Projects 

OHFA will now consider utility allowance requests for acquisition/rehab projects that have not completed their first year of credit under the following conditions (see Section 6E for further information). An Energy Use Model calculated by a properly licensed engineer or qualified professional will not be accepted.   
1. Project based and portfolio requests will be considered for approval of a utility allowance

2. A utility allowance request must be submitted to OHFA Program Compliance by the date on which the final tax credit applications are due. This will allow OHFA’s Planning, Preservation and Development to timely complete the final underwrite should the owner by awarded a tax credit allocation(s)

3. Owners must follow the submission requirements as outlined in OHFA’s Utility Allowance Policy

4. Owners must submit a new utility allowance request at least 90 days prior to the expiration of an approved allowance

________________________________________________________________
Section 5: Consumption Utility Request Procedures

Owners are required to submit the following information for the utility allowance that is requested. OHFA will accept only mailed or hand-delivered documents. All documents should be to the attention of the Compliance Analyst assigned to the project, Office of Program Compliance, The Ohio Housing Finance Agency, 57 East Main St., Columbus, Ohio 43215-5135. Facsimiles and electronic submissions will not be accepted. 

An owner must ensure all required documentation is submitted with the utility allowance request. For example, an owner requests approval to use an OHFA Consumption Utility Allowance for gas and the HUD Utility Schedule Model for electricity. The owner must submit all items listed under sections 4A and 4C.
Utility allowances must be applied to the gross rent calculation for all tenant paid utilities. Allowance inclusions and exclusions are shown in the table below. 

	Includes:
	Excludes:

	Electricity
	Telephone

	Water/sewer
	Cable and Internet service

	Gas
	Any item that is a property expense paid with operating funds

	Trash pick-up
	Optional items not included in the eligible basis

	Any item tenant must pay in addition to rent including a range and/or refrigerator if not supplied by the owner
	Fees charged by a third-party billing company {e.g. Ratio Utility Billing System (RUBS)}

	Taxes/fees paid directly to the utility company
	


Owners must submit a non-refundable administrative fee of $75 for each project request to OHFA. When combining utility methods, the fee is not cumulative. For example, if the project is using estimates for gas and the HUD Utility Schedule Model for electric, the fee is $75. The $75 is an administrative fee for the use of an approved utility allowance. If the request is for a portfolio approach, the non-refundable administrative fee is $75 per project contained within the portfolio. For example, the portfolio contains 10 projects. Owner must submit a fee of $750. The fee must be received before an owner request will be reviewed. Checks should be payable to the Ohio Housing Finance Agency. 
IRS Notice 2009-44

It is important to note that On May 5, 2009, the IRS issued Notice 2009-44 clarifying aspects of IRS Section 1.42-10 related to sub-metered utilities. When Section 1.42-10 was revised in 2008, the language was interpreted to prohibit charging residents for utilities under a sub-metering system.  Services such as telephone, cable, or Internet service are not considered utilities under IRS Section 1.42-10. Notice 2009-44 clarifies that owners can charge residents for utility charges if the unit(s) is individually metered, and these charges can be billed through a third-party service. Reasonable and customary charges, not exceeding $5 per unit, may be charged to the resident. Such charges are not considered part of the gross rent calculation.  Service charges passed on to residents must be the actual charge for the service provided. Properties may not bill residents for prior charges. Fees may only be assessed for service provided after May 5, 2009. The Notice does not indicate that billing methodologies such as RUBS are acceptable; OHFA will not accept RUBS methodologies. 

___________________________________________________________________________
Section 6: Utility Methods Accepted
A. OHFA Consumption Utility Allowance
A consumption utility allowance is based upon actual usage and utility costs. The calculated dollar amount of usage is based upon a twelve-month average usage for each unit type and bedroom size contained in the sample size. 

Calculation for Natural Gas Usage

The calculation for natural gas consumption amount can include some or all of the following charges: Gas Cost Recovery Rate (GCR), Standard Service Offer (SSO), gas cost usage, monthly or customer service, gross receipts, sales or local tax, and migration rider. 

Calculation for Electric Usage

The calculation for an electric consumption amount can include some or all of the following charges: generation and transmission service, delivery, distribution, transition, customer, usage rate and riders. 

Many tenants in the property may be enrolled into the Percentage of Income Payment Plan (PIPP). This Plan is an extended payment arrangement that allows regulated gas and electric companies to accept payments based on a percentage of a customer's household income. Customers enrolled in the PIPP program make a monthly payment for gas or electric usage of either 6 percent of their income or $10, whichever is greater. If a tenant who is enrolled in PIPP is included in the sample size, owners must use the full dollar amount of the utility bill, not the amount the tenant pays, to calculate actual usage.

Calculation for Water/Sewer Usage

The calculation for a water/sewer consumption amount can include some or all of the following charges: water and/or waste water volume, service, meter riding, water base, other (e.g. line charge). If the sample size contains tenants enrolled in a water discount program (e.g. senior citizen), the full dollar amount, not the amount the tenant pays, must be used to calculate actual usage. 
An owner must submit the following information for a Consumption Utility Allowance.

· A cover letter that identifies the project name and number, the requested option for each utility, the amount requested for each utility and if the request is project or portfolio based 

· Utility Allowance Request Form PC-E30 which is posted on OHFA’s website at www.ohiohome.org. This form must be fully completed by the owner or owner agent to include all tenant addresses used in the sample size. 

Sample Size: The tenant sample size must be comprised of 40 percent of the total project or portfolio occupancy and at least 40% of each unit type and bedroom size. Do not combine different unit types and bedroom sizes for each utility requested. For example, a 40% sample size for a one-bedroom townhouse should not contain a different unit type (e.g. garden apartment) or bedroom size (i.e. two-bedroom). If a project has less than 20 units, the sample size is 100% of the projects units. 
 Example:

Project has 50 total units-the sample size is 20 units (40% of 50 is 20). Within this sample size (20), owner must use 40% of each unit type and bedroom size.

· 20 one-bedroom flats- use 8 units (40% of 20)

· 20 two-bedroom flats –use 8 units (40% of 20)

· 10 one-bedroom townhomes-use 4 units (40% of 10)

If any of the units contained within the sample size failed to be continuously occupied, those units must be excluded from the sample size and other units considered. If this is not possible due to a high vacancy rate or other circumstance(s), please contact the OHFA Compliance Analyst assigned to the property for additional guidance. Additionally, the sample size for a water/sewer consumption request can contain units occupied by tenants on a water discount payment program. 

· Utility Allowance Certification Form PC-E32 which is posted on our website.

· A non-refundable administrative fee of $75 for each project request. If the request is for a portfolio approach, the fee is $75 per project contained within the portfolio. The fee must be received before an owner request will be reviewed. Checks should be payable to the Ohio Housing Finance Agency. 
· Utility documentation to support the requested utility allowance. Owner should obtain documentation from the utility companies that show the extent of   the utility rate charge.  If tenant utility information is unavailable from the utility company or only provided at cost, utility billings received by tenants are acceptable. Please ensure tenant billings are for the same year/timeframe as the request. Owners may use OHFA’s form, Permission to Obtain Utility Records Form PC-E33 which is posted on our website under ‘Optional Forms’, or the sample form contained within the HUD Occupancy Handbook 4350.3 to assist in obtaining tenant records from utility companies. 

___________________________________________________________________________
B. Local Utility Company Estimate
An owner must submit the following information to use this utility option. If the owner is unable to obtain estimates from the utility company, this option cannot be used. Projects currently using estimates are required, effective July 29, 2008, to review at least once during each calendar year the estimates. Should OHFA approve a request to use a utility company estimate, an owner is required to update the estimate at least once during the calendar year. 
Example: 

On June 1, 2010, an owner submits a request to use a utility company estimate. The estimate was issued by a utility company on March 1, 2010.  OHFA approves the utility allowance request and the estimate is effective October 1, 2010. Even though OHFA’s approval to use the estimate amount is effective for one year, an owner is required to update the estimate at least once during the calendar year (e.g. by March 1, 2011). Based upon the updated estimate obtained by March 1, 2011, the amount of the estimate may have changed. The owner is required to adjust the utility allowance amount in accordance with Section 1-42.10.  Please see Section 7 for additional information.  
· A cover letter that identifies the project name and number, the requested option for each utility, the amount requested for each utility and if the request is project or portfolio based 
· Written estimate from a local utility company for utilities of a similar sized unit and construction. The estimate must take into account taxes and fees on the utilities that the tenant pays. 
· Utility Allowance Request Form PC-E30 which is posted on OHFA’s website. This form must be fully completed by the owner or owner agent. 
· Utility Allowance Certification Form PC-E32 which is posted on our website.

· A non-refundable administrative fee of $75 for each project request. If the request is for a portfolio approach, the fee is $75 per project contained within the portfolio. The fee must be received before an owner request will be reviewed. Checks should be payable to the Ohio Housing Finance Agency. 

________________________________________________________________
C. HUD Utility Schedule Model
An owner must submit the following information to use this utility option.
· A completed HUD Utility Schedule Model. This model  can be found at www.huduser.org/resources/utilmodel
· A cover letter that identifies the project name and number, the requested option for each utility, the amount requested for each utility and if the request if project or portfolio based 
· Utility Allowance Request Form PC-E30 which is posted on OHFA’s website. This form must be fully completed by the owner or owner agent.

· Utility Allowance Certification Form PC-E32 which is posted on our website.

· A non-refundable administrative fee of $75 for each project request. If the request is for a portfolio approach, the fee is $75 per project contained within the portfolio. The fee must be received before an owner request will be reviewed. Checks should be payable to the Ohio Housing Finance Agency. 

___________________________________________________________________________
D. Newly Constructed Projects

An owner must submit the following information to request an alternative allowance

· A cover letter that identifies the subject project name and number, the requested option for each utility and the amount requested for each utility. If the owner uses consumption data for units of similar size and construction (including comparable building materials) outside of the county in which the subject project is located, specify the utility company service area used and the name of the project that was used for the comparable data

Sample Size: If the owner uses consumption data for a 12 month period of units that are of similar size and construction in the same county or utility service area, the sample size must be comprised of 40 percent of the total subject project units and at least 40% of each similar size unit type and bedroom size. Do not combine different similar size unit types and bedroom sizes for each utility requested. For example, a 40% sample size for a one-bedroom townhouse should not contain a different unit type (e.g. garden apartment) or bedroom size (i.e. two-bedroom). If the subject project has less than 20 units, the sample size must be comprised of 100 percent of the subject projects units. 
· Utility Allowance Request Form PC-E30 which is posted on OHFA’s website. This form must be fully completed by the owner or owner agent to include all unit addresses/numbers used in the sample size. 

· Utility Allowance Certification Form PC-E32 which is posted on our website.
· A non-refundable administrative fee of $75 for each project request.
___________________________________________________________________________

E. Acquisition/Rehab Projects

An owner must submit the following information to request a utility allowance for acquisition/rehab projects that have not completed their first year of credit. 

· A cover letter that identifies the project name and number, the requested option for each utility, the amount requested for each utility and if the request is project or portfolio based 
· Utility Allowance Request Form PC-E30 which is posted on OHFA’s website. This form must be fully completed by the owner or owner agent to include all unit addresses/numbers used in the sample size. 

· Utility Allowance Certification Form PC-E32 which is posted on our website.
· A non-refundable administrative fee of $75 for each project request.
___________________________________________________________________________
Section 7: Implementation and Notification Date
The data that the project owner submits to OHFA must be for a 12-month period. The data provided must end no earlier than 60 days prior to the 90-day review period established in Section 1.42-10. The  IRS utility regulation requires owners to make available the proposed utility allowance to residents at the beginning of the 90-day review period before the approved utility allowance is used to determine gross rents of rent-restricted units {1.42-10(b)(4)(ii)(B)}. 

The notification date is the date upon which OHFA receives the utility allowance request and thus the date upon which the 90-day review period begins. The implementation date to use an approved utility allowance is after the end of the 90-day review period (e.g. day 91). The approved utility allowance cannot be implemented prior to the end of the 90-day review period even if the owner receives an approval letter from OHFA before that time.  

         Example:
Owner collects utility data from June 1, 2009 to June 1, 2010. This information is submitted to OHFA on August 21, 2010 and made available to the tenants on August 21, 2010. The notification date is August 21, 2010 and begins the 90-day review period in which OHFA reviews the utility request. OHFA approves the request on October 30, 2010 and notifies the owner of the approval. Even though OHFA approved the allowance prior to the expiration of the 90-day review period (August 21, 2010 to November 21, 2010), the Owner cannot implement the approved allowance until November 22, 2010 (day 91). 
Section 8: Utility Annual Updates 

Owners are required to review current utility rates at least once during each calendar year and update the allowance if it has changed in accordance with Section 1.42-10. For example, a rent must be lowered because a utility estimate obtained that shows a higher utility cost than the applicable PHA utility allowance.  The review must take into consideration any changes to the building that effect energy consumption and utility allowances such as energy efficient building updates. 

___________________________________________________________________________

Section 9: New Requests After The Expiration Of An Approved Allowance
After the first calendar year for an approved utility allowance, the owner must submit a new request. An owner can use a utility allowance method as described in Sections 4 A-C or use the applicable PHA allowance. An owner who elects to use the PHA allowance must submit a Utility Allowance Statement of Non-Renewal Form PC-E31 (located on our website). Owners must ensure the request is submitted to OHFA 90-days prior to the expiration of an approved utility allowance. Owners that fail to submit a new request or a Utility Allowance Statement of Non-Renewal Form PC-E31 will be required to use the applicable PHA utility allowance retroactive to the expiration date of the previous utility allowance.  

OHFA will charge a non-refundable administrative fee of $75 for a new utility allowance request. The only exception to the assessment of the $75 fee is if an owner elects to use the PHA allowance for all utilities. An owner will not be charged a fee if the new request is to use only the PHA allowance. 
Owners must submit the following information for a new request.  

· A cover letter that identifies the project name and number, the requested option for each utility, the amount requested for each utility and if the request is project or portfolio based. 
· Utility Allowance Request Form PC-E30. This form must be fully completed by the owner or owner agent.

· Utility Allowance Certification Form PC-E32.

· Utility company estimates (see section 4B above), the HUD Utility Schedule Model (see section 4C above) and/or the OHFA Consumption Utility Allowance (see section 4A above) documents depending on which method or combination of methods the Owner is requesting. 

· A Utility Allowance Statement of Non-Renewal Form PC-E31 if the Owner elects to use only a PHA allowance. 

Section 10: Approved Utility Allowances –Record Keeping and Tenant Notice
OHFA requires that the owner maintain OHFA’s approval letter and the consumption utility allowance request in hardcopy and/or in an electronic format. Please note that the new IRS utility regulation requires the owner to make available the proposed utility allowance to residents at the beginning of the 90- day period before the approved utility allowance is used to determine gross rents of rent-restricted units {1.42-10(b)(4)(ii)(B)}.  

___________________________________________________________________________
Section 11: Utility Allowance Denials and Appeals
OHFA reserves the right to deny a request for the following reasons but not limited to:

1. Calculation errors

2. Insufficient sample size 

3. Outstanding non-compliance issues

4. Sample size contains units not continuously occupied unless approved by OHFA 

5. Sample size contains units occupied by tenants on the PIPP program 

6. Sample size contains units occupied by tenants on a water/sewer discount payment program.

7. Just cause

8. Failure to provide the $75 administration fee for utility requests

9. Incomplete documentation
· If the utility allowance request is denied, an appeal may be submitted to OHFA within ten (10) business days from the date of denial.  An appeal must be in writing on Company letterhead and signed by the owner or owner agent
· The written appeal must specifically describe why the appeal should be granted.  The owner may also provide documentation that supports his position to overturn the utility request denial. OHFA will allow one appeal per property or portfolio. 

· Written appeals should be addressed to Brian Carnahan, Director of Program Compliance, 57 East Main St., Columbus, Ohio 43215. 

· OHFA will provide the owner with written notification of the appeal decision. 

· OHFA’s decision regarding an appeal is final. 
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6@ The Ohio Housing Finance Agency is an Equal Opportunity Housing entity. Loans are available on a fair and equal basis regardless of race,
color, religion, sex, familial status, national origin, military status, disability or ancestry. Please visit www.ohiohome.org for more information.






